
April 2 t 1955 

Hcmorable Kameth C. Johnson 
Rouae ot Representatives 
J'Wlaau., Alaska 

Dear Mr. Jobnsona 

This is in reply to your oral request for an opinion 
aa to tr...e ~st1tut1onal1ty of House Bill No. 71 introduced 
in the First Extraordinary Sesaion of the Twenty-second Alaska 
Legislature, inso.far as it levies a gross production tax of 
one percent on "eve.ry perscm producing oil and &aa* in AJ.aaka. 
It ia apparent that the lang-uage ot the bill include• oil and 
gas produC4!1d by lessees or Federal lancla within the T~ritoey. 

The raa1n conatitutional qu.ation anticipated to be 
raised by such lessees 1n the event the bill beCCIIlet law 1a 
aa tollowat 

I. Under Bouse Bill lo. 1, woul4 the Terri tory 
be leV)'in& a direct tax on a Federal qeney 
or inatr\Jilentali ty? 

n. Kay the Terri t.o.cy enact legislation imposing 
a gross production tax on oil and g s pro­
dueed on Federal lands w1 thin the Terri tory? 

I. 

Earlier caaes extended aovere1gn 111111Urlity to persons 
engaged in •governmental tunctiona." P1t~v~ HOIJe Qwnera 
~Corn., 308 u.s. 21. 1'h1• i111Dunit1 ~1 to p.rot&ct 
a •••ee under a lease of Federal lands. .an TerES~ 
~~ ~; c~~a.._ 21to u.s. 221 8iid ~w = o • 5C =. 3 u.s. 292. However1 latGr 
de · ona ve pus e pendulum to the other side, 1im1 tin,g 
i&IBrUili ty. . 

InJab.er f• ~afie·tl"J:#O£Y wpmi~~l Cg., 300 u.s. l,e 3ta e o · Oaa ispoa a nan i iid.natoey 
ad valor• tax on property used by the les aee 1D operations 
under an oil and gaa lease covering Indian land a. The tax.­
pqe:t contellded tba t the tax was 1m.pose4 Upon an agency eon­
trolled by the Federal Government and ere a ted to I!Dlable 
development of oil and gas on rostrioted Indian lands. It 
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waa contended that the t•agencytwas ot such a character and so 
intimately connected wi t h the performance ot the functions of 
government that 1 t was immune from state taxation, and the 
immunity extended to ·the property used in its operations. The 
Court refused to accept this .argument and ata.tecla 

"OUr decisions dist1ngu1sh between a non­
discr1millatory tax upon the property or an 
agent of government and one wh1 ch imposes a 
direct burden upon the exertion of govern­
mental powers. ln the former case where 
there is only a remote, if any, intluence 
Upon the exercise or governmental functions, 
'We have held that a non-discriminatory JY! 
ralo:rmn tax is valid, although the property 
s used 1n the operations of the govern­

mental agency." 

In ~ian Terri torhllillumin' ting Qil Co, y_, Board of 
=.zation, 2 8 u.s. 32$; e aame taxpayer centes tid an ad 

orem tax upon crude oil. held by 1 t in storage tanka. The 
tax was sustained against the claim that the oil vas ex~t 
because in its production the taxpayer waa operating as "an 
instrumentality" ot ~"le United States. 

The Court, in New ~Jdc:k v, u. s,, 276 u.s. 51+7, 
retused to allow the gove1'DD1entS ilrmluni ty to extend to pro­
perty sold by it daspi te the possibil1 ty that the prospect of 
taxation by the state might reduce the amount the Un.i ted States 
would receive from the sue or the property. The Court said, 
1n substance, that property purchased from tho Federal Govern­
ment becomes a part ot the general mass of property in the 
a tate and atUSt bear 1 ts !"air share or the expenses ot local 
government. The theoretical burden vhich state ad valorem 
property taxation thus imposes upon the Federal. Oovernment ia 
regardeci as too remote and indirect to just1.f'y tax 1mmuni ty 
tor property· purcba.•ed from the Government. 

In Thomas v, Gait 169 u.s. 26lf1 a state tax on cattle 
grazing land was· sustained, although 1 t 1nvolved tribal lands 
leased i.'rom Indians. 
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aa would exist under House Bill No. 7. The l.ano~e employed 
in theae cases was thBt .. a tax upon the leases is a tax upon 
the power to make them, and eould be used to destr~;y the power 
to make them." Indi~ T§rritorx IJJyminating Q1l Co. v. 
Q)llahgla, supra, P• 30. 

P.awever 1 these cases were all expressly overruled in 
Oklahoma Tax Coegp.ssj_on y, T:fo..s CEmp,y, 33o u.s. 342. In 
that case, a lessee of miner rig ts n allotted and restricted 
Indian lands in Oklahoma contended that certain CklahoCl.S statutes 
imposing t111o separate taxes upon the production of petroleum 
within the tate--one a tax on the gross value of production, 
whiCh is in lieu of all other local ad valorem property taxes; 
and the other an excise tax on ~VE!ry barrel of petroleum pro­
duced-were invalid because they were taxes upon the functioning 
ot a Federal 1n3trumentall ty and therefore 1rrumme .t'X'om. state 
taxation under the Consti·tution. Folloving are important 
excerpts !.rom the Court • s decisiom 

(1) "lt 1a true that tbis Court's more recent pro­
nouncements have beaten a fairly large retreat 

· from 1 ts formerly prevailing ide!as concerning 
the breadth of so-called intergovernmental 
immunities from taxation, a retreat whiCh has 
run in both directions-to restrict the scoPe 
ot it:muni ty ot private persons seeking to · 
clothe themselves with governmantal Character 
from both federal and state taxation. The 
history o:r the immunity, by and large in beth 
aspects, represents a rising or expanding 
curv~, tapering ott into a !aJling or co.n­
tract.l.n.g one." 

(2) "I.n D.Wilerous decisions we have had occa.oion to 
declare the competing principle, buttressed 
by the most cogent considerations, that the 
pover to tax should not be crippled 'by ex­
tending the constitutional exemption from 
taxation to those subject.s which fall within 
the general application of non-discriminatory 
laws, and where no direct burden is laid Upon 
the governmental instrumentall ty and there is 
only remote, it' any, influence upon the exe.r­
eise of the functions of government,'" (Citing 
H~vert,ng v. Producers Corp,, 303 u.s. 376, 
3 ' 385. 

(3) "These decisions in a variety of applications 
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entoree what we deem to be the controlling 
view-that imml.mity trom non-discriminatory 
taxation sought by a private person tor his· 
property or gains because he ia engaged 1n 
operations ur..der a government contract or 
lease oanno t be supported by merely theo­
retieal conceptions of interference ~ith 
the fwlctions of government. Regard must 
be had to substance and direct effects.•• 
(Again citing the HeJ:vetj pg case. ) 

(lt) tfttrue intergovernmental 1mmun1 ty remains 
for the mo-st part. But, so far aa con-
cerns private persons claiming icmuni ty for 
their ordinary business operations (even 
though in connection with governmental 
act1 vi ties), no implied con.sti tutional. 
imzauni ty can r$st on the marel)" hypothetical 
1D.terfere11ces w1 th governmental !'Unctions 
here asserted to sustain exemption. In the 
li&ht ot the broad groundings ot. the Moun­
tain Producers decision and o! later dec. .... 
lions, ve eannot aq that the _ Gipsy ou, 
Large Oil and Barnsdall Refineries decisions 
raaain immune to the e.f!ects of the Mountain 
Producers decision and others which have fol­
lowed 1 t. They • are out or ha.rmony with 
eorrect principle,• as were the Gillespie 
and Coronado deciSions and, accordingly, 
they should be, and they now are, overruled." 

The Court unanimously held that both Oklahoma a.ssesaenta were 
valid. ll 

The one Alaskan case directly in point .follcva the 
earl1u Supreme Court decisions. In Terri t&ry of' Alaag v, 
Amuttj\?''f!nS co., 289 F. 6711 1 t was hel that an act 
pas.se · t e J..erri torlal Legislature compe1.1.1ng a salmon­
eanning corporation, located on lands leased from the Uhi ted 
States, to pay a Territorial business license tax was unecm­
stitutl.onal, since the tax was levied on an instrumentality 

l/ In pasidilg 1 it is to be noted that the Court .r.epeatecUy 
empbasi:ed that the Oklahoca gross production tax was levied 
"expressly 1n lieu of all p~operty taxes 'Which the state might 
l!On.sti tutionally impose in ad valorem form, the gross produc­
tion levy beinG a tentative measure .for· the value of that 
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Government. This ease was expressly 
v 

The unanimous decision in O~tihoma Tax Comr;Lssion v, 
Te:gs Company, .supra1 requires me to conclude that a gross 
production t-ax on a ~essee of Fede.raJ. lands, upon whieh oil 
or gas is produced, is not to be regarded as a direct tax an 
a Federal agency or instrumentality. 

property. For this reason, it is suggested that the following 
section be made a part of the present billa 

"Gross prgdugtion tax to b~ 1nl%"eu of othertlax~s. 
The payment ot the taxes ere imposed s.ba. in 
tu.ll, and in lieu of all ad valorem taxes existing 
or hereafter imposed by t :b,e Territory or Alaska, its 
c1 ties, towns, school districts and other munie1pal.1-
ties t upon any property rights attached to or inherent 
1n the right to producing oil and/or gas, upon pro­
ducin5 oil and/or gas leases, upon machinery, appli­
ances and equipment used in and around any well 
producing oil and/or gas and actually used in the 
operation of such well, and also upon oil and gas 
producaii in the Terri tory upon 'Wh1 ch gross production 
taxes have been paid, and upon any investment in any 
property hereinbefore in thi a paragraph mentioned or 
described. Any int-erest 1n the land, other than 
that herein enumerated shall be assessed and taxed 
as other property vith!n the taxing district in which 
such property is situated. It is f«Pressly provided 
that the ~ross production tax ahall not be in lieu 
o:t income t.axes nor excise taxea upon the sale of oil 
and gas pro~ucts as retail." 
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n. 
Under the Organic Act, the Territorial Legislature 

has power extending to "all rignttul subJects of legislation 
not inconsistent w1 th the Constitution and laws of the United 
States." Among other things, it ClaY levy taxes, provided 
"all taxtls shall be ur.J.form Upon the same class of subjects 
and shall be levied and collected under general laws and ~he 
assessment shall be according ·to the actual value thereof." 
This power, 1;1hlch Congress consti t"Utionally may delegate to 
a territory (subject, of course, to the right oi' Congress to 
revise, alt~r and revoke), covers all matters »~bich yithin 
the limlts of a state are regulated by the laws or the state 
only." S-imms v. Sip;uns1 175 U.D, 162J District g! Columbia 
~· Thompson, ~6 u.s. ~oo. 

That Congress has the power to immunize lessees £rom 
the taxes i~posed by House Bill No. 7 cannot be disputed. 
But no such immunity has been enacted by Congress. Imrnunity 
will not be presumed to ex:ist by the courts, for the reason 
that 1t is essentially a legislative matter. As stated in 
Oklahoma Tax Comm.ia§ion v, Te~omp::i' supra, " ••• (b)ut 
Congress has not created an i~ty.~y affirmative action, 
and 'the immunity formerly said to rest on constitutional 
implication cannot now be resurrected in the rorm o! statu­
tory 1mpl1~tign.• O}tlahoma Tax CQpupissiop, v. United States, 
319 u.s. 59c, oo4. And see G£aves y. New York ex rel. 0 1Kee!§, 
306 u.s. ~6, 480s • ••• 1~ it appears that there is no ground 
tor implying a canstitutJ.onal immunity, there is equally a 
want o! any ground tor assuming any purpose on the part of 
Congress to create an immunity.'" 

I! a Territorial legislature has legislative power 
"over all rightfUl subjects o! legislation," limited only by 
the Constitution and laws ot Congress, any law enacted ~.r 1 t 
nat be held valid! if 1 t:. is eons ti tutional and does not con­
travene any Feder a law. BaJ,d.rigge v, Morgan, 105 P. 342. 

In ',.{il'son v, Cook, 327 u.s. 47lt, the State of Arkansas 
imposed a "privilege or license ••• tax Upon each person., .engaged 
in the business or ••• severing .from the soil ••• for commercial 
purposes natural resources ••• including ••• timber. 11 Certain 
timber was seve~t'ed !rom lands w1 thin the na tianal !orest re­
serve. The taxpayer contended that the State ot Arkansas 
coUld not recover any taxes on timber severed :from Federal 
lands. The Supreme Court initially observed that the tax 
imposed no unconstitutional burden on the Federal Goverr~ent. 
The Court then concluded that Arkansas had legislative juris-
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diction over public lands Within the state, including rorest 
reaerve landss 

"W& conclude that the state has legislative 
juriadiction over the federal forest reserve 
lands located vi thin 1 t, whether they were 
originally a part ot the public domain of 
the Un1 ted States, or 'Were acquired by. the 
Uni tad States by purchase and tha·t the tax 
assessed against pla1nt1t}s is not subject 
to any constitutional in!irmi ty, or to any 
want of taxing jurisdiction of the state to 
lay 1 t with respect to transactions on the 
federal forest reserve located within the 
atate.u (P. 488) 

One portion o! the opinion might be regarded as 
excluding the application to the Terri·tory of the ruling in 
the case. In the course or 1 t.s dis~ussion, the Court made 
this •tatement: 

"~on admission o:r Arkansas to statehood 1n 
1836 upon an equal footing with the original 
states, (Act or Ju.~e 15, 1836, c 100, 5 Stat 
50) the legislative authority of the state 
extended over the tederally O'.med lands w1 thin 
ttte state, to the same extent as over similar 
property held by private owner~, save that 
the state could enact no law w.lll.ch would con­
flict w1 th the powexs reserved to the United 
States by the Cons t1 tution. 11 (P. 487) 

Although this may appear to lind t the decision in 
the .flson ca:~e to states alone, I a.~: ot the belief that the 
broa language used in other parts of ·the opinion, considered 
in conJunction with ~e cases of District or Co1umb1a v, 
T~ompsont supra, and Oklah9ma Tax Commission v. Texas Compan;y, 
g ves aurt1c1an t legal support to the Terri tory 1n imposing 
such a tax. Persons residing on lands owned by the United 
s ·tates and their personal property ·may not, tor that reason 
alone be exempt from Territorial taxation. Cf, B~ C,J,S. 
62. Congress authorized the Territory to impose taxes, and 
there:tore no type of privately-·owned property, including oil 
and gas, may escape the Territory's taxing power m~rely be­
cause 1 t is cnm.ed or held on lands within fedsral control. 
Ct. Superior Bath Hguse Co, y, HcCarroll, 312 u.s, 176. 

Attention is called to another i~portant fact, In 
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the cases ot liilsgn y, Cook and QkJ.rJ.boma Tq Copun1!sigp. v 1 
Alps Compfii'' supra, the Attorney General of the United states 
appeared, ooth instances, as amicus curiae and supported 
the states' contention that they were entitled to impose a 
tax. In the Ylilsgn case, the Sollci tor General, on behal.f o£ 
the Attorney Gene.ral, stated• 

rtThe national toreat is not an area over which 
the Cnited States has e."tclusive jurisdiction ... 

In 0 o Tax Commiss v. Texas Como 
Attorney Genera asserted as to owes 

, the 

"Lessees of restricted, allotted Indian lands 
an not immune !rOta the Oklahoma groas pro­
du~tion and petroleum excise taxes... No 
cons ti tu tionu i.mmun1 ty exis ta and the taxes 
are ~stitutional-.. Cases to the contrary, 

.. -previously supporting such 1mmuni ty, shoulr! 
be expressly overruled... Cong~ess haa im­
posed no statutory immunity for the" lessees, 
and none is to be implied trom 1t• -leg1alat1ve 
silf!llce ..... 

It tha Federal Goverruaent is to be conaistent with 
its position ill these casea, I do not believe it would resist 
or oppose the 1~pos1 tion os.· a ,.,ross prodUction tax on pers.ons 
not o+.ot;.hed with sove-.~.eign imrnuni ty. Ct. 39 ~:bni.ong of' the 
Attgnwx G@ltr·qJ, of the Uni-t§d States 3161 321. 

In view o! the above :Jupreme Court ded.sions severely 
restricting tax immunities on private operations, 1 t is my 
opinion tha~ House Bill No. 7 contains no con:Jt1 tutional 
objection and 1$ legally sutticient. 

Sincerely yours, 

J. GERALD WILLIAMS 
Attorney General 


